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determines that the party should be
debarred, the Administrator, OFLC will in-
form the party of its right to request a de-
barment hearing according to the procedures
in this section. The party must request a
hearing within 30 calendar days after the
date of the Administrator, OFLC’s final de-
termination, or the Administrator OFLC’s
determination will be the final agency order
and the debarment will take effect at the end
of the 30-day period.

(3) Hearing. The recipient of a Notice of
Debarment seeking to challenge the debar-
ment must request a debarment hearing
within 30 calendar days of the date of a No-
tice of Debarment or the date of a final de-
termination of the Administrator, OFLC
after review of rebuttal evidence submitted
under paragraph (g)(2) of this section. To ob-
tain a debarment hearing, the recipient
must, within 30 days of the date of the No-
tice or the final determination, file a written
request with the Chief ALJ, United States
Department of Labor, 800 K Street, NW.,
Suite 400-N, Washington, DC 20001-8002, and
simultaneously serve a copy on the Adminis-
trator, OFLC. The debarment will take effect
30 calendar days from the date the Notice of
Debarment or final determination is issued,
unless a request for review is timely filed.
Within 10 business days of receipt of the re-
quest for a hearing, the Administrator,
OFLC will send a certified copy of the ETA
case file to the Chief ALJ by means normally
assuring next day delivery. The Chief ALJ
will immediately assign an ALJ to conduct
the hearing. The procedures in 29 CFR part
18 apply to such hearings, except that the re-
quest for a hearing will not be considered to
be a complaint to which an answer is re-
quired.

(4) Decision. After the hearing, the ALJ
must affirm, reverse, or modify the Adminis-
trator, OFLC’s determination. The ALJ will
prepare the decision within 60 calendar days
after completion of the hearing and closing
of the record. The ALJ’s decision will be pro-
vided to the parties to the debarment hear-
ing by means normally assuring next day de-
livery. The ALJ’s decision is the final agency
action, unless either party, within 30 cal-
endar days of the ALJ’s decision, seeks re-
view of the decision with the Administrative
Review Board (ARB).

(5) Review by the ARB. (i) Any party wish-
ing review of the decision of an ALJ must,
within 30 calendar days of the decision of the
ALJ, petition the ARB to review the deci-
sion. Copies of the petition must be served
on all parties and on the ALJ. The ARB will
decide whether to accept the petition within
30 calendar days of receipt. If the ARB de-
clines to accept the petition, or if the ARB
does not issue a notice accepting a petition
within 30 calendar days after the receipt of a
timely filing of the petition, the decision of
the ALJ is the final agency action. If a peti-
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tion for review is accepted, the decision of
the ALJ will be stayed unless and until the
ARB issues an order affirming the decision.
The ARB must serve notice of its decision to
accept or not to accept the petition upon the
ALJ and upon all parties to the proceeding.

(ii) Upon receipt of the ARB’s notice to ac-
cept the petition, the Office of Administra-
tive Law Judges will promptly forward a
copy of the complete hearing record to the
ARB.

(iii) Where the ARB has determined to re-
view the decision and order, the ARB will no-
tify each party of the issue(s) raised, the
form in which submissions must be made
(e.g., briefs or oral argument), and the time
within which the presentation must be sub-
mitted.

(6) ARB Decision. The ARB’s final decision
must be issued within 90 calendar days from
the notice granting the petition and served
upon all parties and the ALJ.

(h) Concurrent debarment jurisdiction. OFLC
and the WHD have concurrent jurisdiction to
debar under this section or under 29 CFR
503.24. When considering debarment, OFLC
and the WHD will coordinate their activities.
A specific violation for which debarment is
imposed will be cited in a single debarment
proceeding. Copies of final debarment deci-
sions will be forwarded to DHS and DOS
promptly.

(i) Debarment from other foreign labor pro-
grams. Upon debarment under this subpart or
29 CFR 503.24, the debarred party will be dis-
qualified from filing any labor certification
applications or labor condition applications
with the Department by, or on behalf of, the
debarred party for the same period of time
set forth in the final debarment decision.

§655.74 Conduct of proceedings.

(a) Upon receipt of a timely request
for a hearing filed pursuant to and in
accordance with §655.71, the Chief Ad-
ministrative Law Judge shall promptly
appoint an administrative law judge to
hear the case.

(b) The administrative law judge
shall notify all parties of the date,
time and place of the hearing. All par-
ties shall be given at least 14 calendar
days notice of such hearing.

(c) The administrative law judge may
prescribe a schedule by which the par-
ties are permitted to file a prehearing
brief or other written statement of fact
or law. Any such brief or statement
shall be served upon each other party.
Post-hearing briefs will not be per-
mitted except at the request of the ad-
ministrative law judge. When per-
mitted, any such brief shall be limited
to the issue or issues specified by the
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administrative law judge, shall be due
within the time prescribed by the ad-
ministrative law judge, and shall be
served on each other party.

EFFECTIVE DATE NOTE: At 77 FR 10169, Feb.
21, 2012, §655.74 was removed and reserved, ef-
fective Apr. 23, 2012.

§655.75 Decision and order of adminis-
trative law judge.

(a) The administrative law judge
shall issue a decision. If any party de-
sires review of the decision, including
judicial review, a petition for Adminis-
trative Review Board (Board) review
thereof shall be filed as provided in
§655.76. If a petition for review is filed,
the decision of the administrative law
judge shall be inoperative unless and
until the Board issues an order affirm-
ing the decision, or unless and until 30
calendar days have passed after the
Board’s receipt of the petition for re-
view and the Board has not issued no-
tice to the parties that the Board will
review the administrative law judge’s
decision.

(b) The decision of the administra-
tive law judge shall include a state-
ment of findings and conclusions, with
reasons and basis therefore, upon each
material issue presented on the record.
The decision shall also include an ap-
propriate order which may affirm,
deny, reverse, or modify, in whole or in
part, the determination of the Admin-
istrator, WHD; the reason or reasons
for such order shall be stated in the de-
cision.

(¢c) In the event that the WHD Ad-
ministrator assesses back wages for
wage violation(s) of §655.22(e), (g), or (j)
based upon a PWD obtained by the Ad-
ministrator from OFLC during the in-
vestigation and the administrative law
judge determines that the Administra-
tor’s request was not warranted, the
administrative law judge shall remand
the matter to the Administrator for
further proceedings on the Administra-
tor’s determination. If there is no such
determination and remand by the ad-
ministrative law judge, the administra-
tive law judge shall accept as final and
accurate the wage determination ob-
tained from OFLC or, in the event the
employer filed a timely appeal under
§655.11, the final wage determination
resulting from that process. Under no

§655.76

circumstances shall the administrative
law judge determine the validity of the
wage determination or require submis-
sion into evidence or disclosure of
source data or the names of establish-
ments contacted in developing the sur-
vey which is the basis for the PWD.

(d) The administrative law judge
shall not render determinations as to
the legality of a regulatory provision
or the constitutionality of a statutory
provision.

(e) The decision shall be served on all
parties in person or by certified or reg-
ular mail.

EFFECTIVE DATE NOTE: At 77 FR 10169, Feb.
21, 2012, §655.75 was removed and reserved, ef-
fective Apr. 23, 2012.

§655.76 Appeal of administrative law
judge decision.

(a) The WHD Administrator or an
employer desiring review of the deci-
sion and order of an administrative law
judge, including judicial review, shall
petition the Department’s Administra-
tive Review Board (Board) to review
the decision and order. To be effective,
such petition shall be received by the
Board within 30 calendar days of the
date of the decision and order. Copies
of the petition shall be served on all
parties and on the administrative law
judge.

(b) No particular form is prescribed
for any petition for the Board’s review
permitted by this subpart. However,
any such petition shall:

(1) Be dated;

(2) Be typewritten or legibly written;

(3) Specify the issue or issues stated
in the administrative law judge deci-
sion and order giving rise to such peti-
tion;

(4) State the specific reason or rea-
sons why the party petitioning for re-
view believes such decision and order
are in error;

(5) Be signed by the party filing the
petition or by an authorized represent-
ative of such party;

(6) Include the address at which such
party or authorized representative de-
sires to receive further communica-
tions relating thereto; and

(7T) Attach copies of the administra-
tive law judge’s decision and order, and
any other record documents which
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